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Rework Obamacare
to win elections

By PETER MORICI
FOR THE REGISTER

Republicans should stop
cheering for Obamacare
to fail. It may be dreadful,
but going back to what we
had before is not possible.
The real political hay is to
be made improving the
law to lower prices and
premiums - details Demo-
crats forgot.

The Affordable Care
Act imposes more than a
dozen new taxes, highly
focused on those who will
profit from more custom-
ers - for example, the levy
on medical device makers
and insurance companies
- or who generally don’t
vote for Democrats any-
way - the 3.8 percent tax
on interest income for
richer Americans.

A small portion of the
population is covered by
individual health insur-
ance policies, vulnerable
to cancelation letters and
likely to face higher premi-
ums. Nearly half are small
entrepreneurs. Though
highly vocal, most get
their reinforcement
watching Fox News, not
MSNBC.

Even if Obamacare
could be repealed after the
next election, those vic-
tims could not get back
their old policies.

Insurance companies,
which benefit from the
Affordable Care Act, have
replaced those with much
more profitable schemes.

Markets for health ser-
vices and insurance are in-
herently local.

Obamacare reorganizes
markets for individual in-
surance policies down to
the county level in such a
way that only one or a few
companies serve many
markets. Often, those in-
surers have not pressed
providers to offer the
same low prices as avail-
able in more competitive
locations.

As the service providers
become comfortable, pad-
ding costs and charging
more, they will strongly
resist new insurance com-
panies entering their mar-
kets, seeking lower prices
to charge lower premiums.

In many communities, for
example, hospitals are run
by a few private firms or a
semi-public non-profit,
and have substantial mar-
ket power.

Overall, the U.S. spends
a much higher percentage
of GDP on health care
than other industrialized
countries, where nearly
everyone is covered.

Even with Obamacare
efforts to contain costs,
projections by Medicare
and Medicare actuaries -
hardly a group with a po-
litical axe to grind - in-
dicate this disparity will
continue to increase.

European nations and
Japan better contain
costs, and many provide
arguably more effective
care, by recognizing that
the market for health ser-
vices is not a place where
competition effectively
contains costs. Germany
sets prices for new drugs
according to how much
those improve treatment
over existing medicines.

That system doesn'’t let
Big Pharma drum up sales
for new incontinence
drugs by pushing old folks
watching daytime TV to
rush to CVS, then bill
Medicare whatever it
pleases.

Curbing market and pa-
tient manipulation is
where the future lies.

Liberal Democrats see
Obamacare as the road to
paradise - socialized med-
icine like the British sys-
tem - but the really effec-
tive systems, like those in
Germany, rein in private
prices, salaries and exces-
sive staffing.

Regulation is painfully
distasteful to conservative
Republicans, but it would
be a whole lot better than
a National Health Service
run like the Internal Reve-
nue Service.

Reshaping Obamacare
to bring down costs and
premiums would capture
voter loyalty more effec-
tively than advocating the
impossible - repealing the
law altogether.

Peter Morici is an economist
and professor at the
University of Maryland.
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This photo il-
lustration shows a
package of Plan B
contraceptive.

BELIEFS

“The Supreme Court
has never applied
the Free Exercise
Clause to find a
substantial burden
on a plaintiff's
religious exercise
where the plaintiff is
not himself required
to take or forgo
action that violates
his religious beliefs,
but is merely
required to take
action that might
enable other people
to do things that are
at odds with the
plaintiff's religious
beliefs," federal
court of appeals
Judge Harry
Edwards explained in
an opinion last week.

CORPORATIONS AND
FREEDOM OF RELIGION?

The contraceptive mandate is constitutional.

Can a corporation claim to have religious
beliefs and if so, does it violate them to
force the business to include contraceptive
coverage in the health insurance it pro-
vides its employees? The federal courts of
appeals are split on this question and it is
almost sure to be heard and decided by the
Supreme Court in the months ahead.
There are fascinating legal questions, but
the answer should be clear: requiring in-
surance overage to pay for contraceptives
does not violate the law.

The Patient Protection and Affordable
Care Act required that the Department of
Health and
Human Ser-
vices prom-
ulgate regu-
lations to en-
sure that in-
surers
provide cov-
erage for
preventative
medical
care. These
regulations
mandate
that employ-
ers include
in their in-
surance cov-
erage pay-
ments  for
contraceptives. There are exceptions for
religious institutions, so the Catholic
Church or a Catholic university would not
need to provide this in their insurance cov-
erage.

Corporations that are not religiously af-
filiated in any way have challenged this and
said that they wish to operate in accord
with the Catholic Church and do not wish
to provide contraceptive coverage. Their
claims are brought under a federal statute,
the Religious Freedom Restoration Act,
which says that the government can signif-
icantly burden religious freedom only if its
action is necessary to achieve a compelling
government purpose.

The threshold question in these chal-
lenges is whether a corporation that is oth-
erwise secular can claim to have a “reli-
gion.” For example, one of the cases was
brought by Hobby Lobby, a corporation
which has over 500 stores in 41 states and
employs over 20,000 people.

Never before has the Supreme Court al-
lowed secular corporations to claim reli-
gious freedom. Nor does it make sense to
allow this. People create corporations to
protect themselves from liability. By mak-
ing the corporation a separate entity, the
investors are liable only to the extent of
their investment. The corporation is an en-
tity that is treated as legally separate from
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the individuals who run it or own it. They
cannot then claim that they want this dis-
tinct entity to operate by their religious be-
liefs.

Free exercise of religion is based on pro-
tecting an individual’s ability to follow his
or her religious beliefs. But a corporation
cannot have beliefs, religious or otherwise.
In recent years, the court has accorded
free speech rights to corporations, but in
doing so it always has explained that this is
because allowing more speech will further
the underlying goal of the First Amend-
ment of people being better informed. This
has no application to the question of
whether corporations can claim religious
freedom.

Moreover, even if corporations can claim
to have religious beliefs, requiring that
their insurance include coverage for con-
traception does not burden or violate their
rights. The companies, and their owners
and officers and directors, are not required
to use or endorse contraception. In fact,
they remain free to openly oppose the use
of contraceptives. The federal regulations
do nothing more than require that the com-
pany provide an insurance policy which in-
cludes coverage for contraception.

Even if corporations could claim free ex-
ercise of religion and even if the contracep-
tive mandate was seen as infringing it, the
law still would be constitutional because it
advances a fundamental constitutional
right. For almost a half century, the Su-
preme Court has held that people have the
fundamental right to control their repro-
ductive autonomy. This includes the right
to purchase and use contraceptives. The
government has a compelling interest in
helping to facilitate the ability of people,
and especially women, to exercise this ba-
sic right of reproductive autonomy. The
costs of contraceptives and the costs of an
unwanted pregnancy fall disproportion-
ately on women.

At this point, the federal courts of ap-
peals are split on these questions. Like ev-
erything with the Affordable Care Act, the
judges are divided along ideological and
political lines. For example, the federal
court of appeals in Washington, D.C. split
2-1, with the two judges appointed by Re-
publicans voting to declare unconstitution-
al the mandate for insurance coverage,
while the judge appointed by a Democratic
president voted to uphold it.

Hopefully, though, the Supreme Court
will transcend this and hold clearly and
simply that the federal regulations are con-
stitutional; corporations don’t have reli-
gious freedom. Even if they do, the contra-
ceptive mandate is constitutional.

Erwin Chemerinsky is dean of the
UC Irvine School of Law.
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