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Get arrested, give
up your DNA
Supreme Court majority likens collection
of genetic material to a fingerprint.

S

oon, “Open your mouth so we can swab it for DNA,” may
well become a routine order by police across America after a U.S. Supreme Court decision Monday.
The high court’s decision came in a case involving a Maryland man, Alonzo King, arrested for assault in 2009. By collecting Mr. King’s DNA, authorities were able to link him to an unsolved rape from in 2003.
While it is fortunate the crime was solved, police previously
would have had to obtain a court order showing “probable cause”
for the DNA test, complying the with the Fourth Amendment
guarantee affirming the “right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures.”
Writing for the 5-4 majority, Justice Anthony Kennedy declared,
“[T]asking and analyzing a cheek swab of the arrestee’s DNA is,
like fingerprinting and photographing, a legitimate police booking
procedure that is reasonable under the Fourth Amendment.”
Dissenting, Justice Antonin Scalia wrote, “The Fourth Amendment forbids searching a person for evidence of a crime when
there is no basis for believing the person is guilty of the crime or is
in possession of incriminating evidence. That prohibition is categorical and without exception; it lies at the very heart of the
Fourth Amendment.”
Erwin Chemerinsky, founding dean of the UC Irvine School of
Law, doesn’t think taking a cheek swab of a person’s DNA is like
fingerprinting. “Of course, it’s different from fingerprinting,” he
told us. “You can obtain vastly more information about a person.
This wasn’t taking the DNA to link him to the assault because he
already was linked to it. It was used to link the person to another
crime. But the person was not suspected of the other crime.”
In the case decided Monday, Maryland law allowed DNA collection without probable cause for those suspected of violent felonies.
In California, a 2004 ballot measure, Proposition 69, gives police
even greater latitude, allowing DNA collection in arrests for all –
including nonviolent – felonies.
The American Civil Liberties Union challenged Prop. 69 on behalf of a number of individuals forced to submit to DNA sampling
when arrested. The case is before the 9th U.S. Circuit Court of
Appeals, which has been awaiting the Supreme Court’s decision in
the Maryland case.
Among the California cases under review is that of Elizabeth
“Lily” Haskell of Oakland, arrested in 2009 during a rally in San
Francisco’s Civic Center Plaza against the Iraq war. Police took
her DNA, yet she never was charged with any offense and had no
criminal record.
Given Monday’s decision, we do not think the prospects especially promising that the 9th Circuit will throw out Prop. 69.
The best remaining hope for plaintiffs like Ms. Haskell is that
civil libertarians put a measure before the voters that would
amend Prop. 69 to authorize DNA collections not merely when an
individual is arrested, but only when she or he actually is charged
with a felony or, better still, convicted.

No way to grow a payroll
Large-firm Obamacare dodge target of bill.
Gov. Jerry Brown told county officials last week that the state
cannot afford to pay the full cost of expanding the state’s Medi-Cal
program under the Affordable Care Act. So he plans to offload
$300 million of the expense onto the counties.
California businesses are no less wary about the threat Obamacare poses to their bottom lines. That’s why a survey last year by
Mercer Consulting found that roughly a third of restaurant and retail employers are likely to reduce their full-time staff to avoid the
expensive, new mandate to provide health insurance.
The California Labor Federation, United Food and Commercial
Workers, the California Medical Association and assorted health
care advocacy groups are determined not to allow businesses get
around Obamacare. They back Assembly Bill 880, the so-called
Employer Responsibility for Medi-Cal Cost of Employees Act,
sponsored by Assemblyman Jimmy Gomez, D-Los Angeles.
The measure would hit “large” employers – those with 500 or
more workers – with a penalty of up to $6,000 for each of their
employees who work more than eight hours a week and who are
enrolled in Medi-Cal.
It also makes it unlawful for a “large” employer to designate an
employee as an independent contractor or temporary employee,
reduce an employee’s hours or terminate an employee if the purpose is to avoid the measure’s mandates.
AB880 is intended to close what Mr. Gomez and fellow Assembly Democrats refer to as the “Walmart Loophole.” They argue that
the nation’s largest retailer, which boasts some 250 stores here in
the Golden State, pays its California employees as little as possible,
anticipating that many will rely on Medi-Cal for their health insurance.
Walmart says the accusation is scurrilous. “More than 75,000
people made the choice to work for Walmart in California,” Delai
Garcia, a company spokeswoman, told the Los Angeles Times, “because most know that we offer the opportunity to build a career.”
In fact, the labor unions, the CMA, and the health advocacy
groups actually are doing a disservice to Walmart workers, as well
as those who currently work for the third of retailers and restaurants planning to pare their full-time staff, according to the Mercer study.
If it appears that AB880 will muster the two-thirds majority it
needs for passage, not only in the Assembly, but also the state Senate, affected employers may actually pare their payrolls before the
Gomez bill takes effect.

Correction
Cal State Fullerton professors are not being asked to accept a
$10,000 pay cut. Because of erroneous information provided by a
source, mention of such a demand was incorrect in an editorial in the
May 31 edition of the Register.
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Getting Americans more
valuable medicines, devices
U.S. should study reciprocal approvals with other advanced nations.
sense. If I could abolish the FDA and all
its testing requirements with a wave of
my hand, I wouldn’t do it. But preventing
Americans from buying drugs available in
other developed countries? That’s an undue restriction on our freedom, and a
practice to remedy.
Daniel Klein and Alex Tabarrok explained how, in a recent paper.
CONOR
If the U.S. and Great Britain had drugFRIEDERSDORF
REGISTER
approval reciprocity, “drugs approved in
COLUMNIST
Britain would gain immediate approval in
the United States, and drugs approved in
the United States would gain immediate
approval in Great Britain,” they wrote.
“Some countries, such as Australia
and New Zealand, already take into
account U.S. approvals when making
their own approval decisions. The
U.S. government should establish reciprocity with countries that have a
proven record of approving safe
drugs – including most west European countries, Canada, Japan, and
Australia. Such an arrangement
would reduce delay and eliminate duplication and wasted resources. By
relieving itself of having to review
drugs already approved in partner
countries, the FDA could review and
investigate ... more quickly and thoroughly.”
That reform would also help address an understandable bias the
MCT ILLUSTRATION
FDA brings to its work. Failing to approve a safe drug or device can cost
“The absurdity of a lens that’s in widelives, but those deaths aren’t blamed on
spread use in Sweden and Germany not
the government; whereas approving a
being available in the United States befaulty drug or device would likely mean
cause the FDA hasn’t gotten around to it
scandal and sorrow at the FDA. With
is mind-boggling,” he complained in his
those incentives, you’d expect the FDA to
post. “We’re not talking about a back alapprove fewer drugs and devices than is
ley in Tijuana or Marrakesh; these are at
ideal, if the goal is to minimize deaths.
least comparably advanced countries.
The risk of reciprocity is granting it to
And, of course, the difference between a
countries that don’t deserve it. Would
pretty decent cataract replacement lens
there be political pressure to do so? Iniand a very good tially, the U.S. would likely err on the side
one is nothing
of caution. But, say that regulators in
compared to,
Germany and France remain top notch,
“The absurdity of a lens that’s in
say,
a
vastly
betwhile the Great Britain of 10 years from
widespread use in Sweden and
ter heart valve
now has an FDA equivalent that is rife
Germany not being available in the
or cancer
with corruption. Perhaps our special relaUnited States because the FDA
drug.”
tionship with Britain would nevertheless
The Food and make it a diplomatic headache to withhasn’t gotten around to it is
Drug Adminisdraw only its reciprocity.
mind-boggling.”
tration reviews
I suspect the flaws in the current sysJAMES JOYNER
drugs and med- tem make the reform of reciprocity worth
C ATA R A C T PAT I E N T
ical devices bethe risk. Perhaps a tentative step forward
fore they can be would be to better quantify its costs.
sold in the United States so that consumAmong drugs approved in Europe or Jaers aren’t hurt by unsafe products. FDA
pan, what percentage was eventually apis partly responsible for the relative safeproved in the U.S.? Did the delay cost any
ty of American medicine. But that benefit lives? And how many European or Japacomes at a significant cost. Drugs and
nese lives have been lost due to unsafe
medical devices can’t start helping people drugs that weren’t approved for use in
until they’re approved, and delaying their the U.S.?
appearance on the market can hurt
I suspect not very many.
health outcomes.
Register opinion columnist Conor FriedersWhen it comes to untested drugs and
dorf also is a staff writer for the Atlantic.
devices, that tradeoff probably makes
The year before last, James Joyner, a
political scientist, discovered that he had
a cataract causing his vision to deteriorate in his left eye. “My surgeon suggested that, if I were willing to wait a couple
of months and were willing to pay a couple thousand dollars out of pocket, a revolutionary new lens that had been in use in
Europe for years would be approved by
the FDA,” he explained in a recent post at
his popular blog, Outside the Beltway.
Unfortunately, the expected approval
still hasn’t come, and his vision is getting
worse. He’s scheduled to have an inferior
lens installed this month.

MALLARD FILLMORE

QUOTE OF
THE DAY

‘‘

Our peculiar security is in the possession of a written Constitution.
Let us not make it a blank paper by construction.”
THOMAS JEFFERSON
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