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Litigation
PETA, others ask that 13th Amendment
apply to whales
In 1967, civil rights attorney Philip J. Hirschkop
won the landmark case that declared
unconstitutional laws banning interracial
marriage. Now he has joined PETA in fighting for
a 13th Amendment right of orcas.

End to prison receivership in sight--but not
quickly
Management of the state prisons' medical and
mental health facilities will continue to be in the
hands of a federally appointed receiver for the
foreseeable future despite an order calling for a
transition plan to be drawn up.

Government
Long Beach again delays pot ban vote
The Long Beach City Council for a second time
has delayed a vote on whether to ban medical
marijuana dispensaries. Council members will
revisit the matter on Feb. 14.

Judges and Judiciary
LA judge appointed to Judicial Council
Chief Justice Tani Cantil-Sakauye on Wednesday
appointed Los Angeles County Superior Court
Judge Emilie H. Elias to the state Judicial
Council, the policymaking body of the state
courts.

Litigation
Court rejects tribe's claim to Tejon Ranch
A federal court threw out a case Wednesday
where a group of American Indians claimed rights
to a vast ranch north of Los Angeles that could
have stymied a major housing development in the
works.

California Supreme Court
Court revives zip code case
A state appellate court has revived a class action
against retailer Brookstone for illegally collecting
customers' ZIP codes at checkout.

Litigation
Court says judge can decide water storage
case
A state appellate court ruled Wednesday that a
trial judge does have jurisdiction to decide
whether various Southern California water
suppliers can divide up water storage space in an
important underground water storage basin.

Law Practice
Irell & Manella picks new managing
partner
Irell & Manella LLP has selected an intellectual
property litigator to serve as the firm's new
managing partner.

The Supreme Court unanimously ruled that the First Amendment barred Perich's
suit. Chief Justice John G. Roberts Jr. wrote the opinion for the Court and held that
both the Establishment Clause and the Free Exercise Clause "bar the government
from interfering with the decision of a religious group to fire one of its ministers."
The Court stated: "By imposing an unwanted minister, the state infringes the Free
Exercise Clause, which protects a religious group's right to shape its own faith and
mission through its appointments. According the state the power to determine which
individuals will minister to the faithful also violates the Establishment Clause, which
prohibits government involvement in such ecclesiastical decisions."

A closer examination of the facts and holding
shows that it is a troubling decision,

especially if it is seen as opening the door to
allowing religious institutions a broader
exemption from anti-discrimination laws.

At first glance, this holding does not seem troubling. It always has been accepted
that the Catholic Church can decide that only men can be priests or that only women
can be nuns. Orthodox Jews can decide that only men can be rabbis. But the
application of this principle to this case and its potential implications are disturbing.

First, Perich was an elementary school teacher. Her primary responsibilities were
teaching secular subjects to kindergarten and then fourth grade students. Lay
teachers performed the same tasks; in fact, Perich lost her job because a lay teacher
took her place. Taken to its logical conclusion, under the Supreme Court's reasoning a
religious institution could exempt itself from employment discrimination laws by
designating all of its employees "ministers."

In a concurring opinion, Justice Samuel A. Alito Jr., joined by Justice Elena Kagan,
said that the exemption "should apply to any 'employee' who leads a religious
organization, conducts worship services or important religious ceremonies or rituals,
or serves as a messenger or teacher of its faith. If a religious group believes that the
ability of such an employee to perform these key functions has been compromised,
then the constitutional guarantee of religious freedom protects the group's right to
remove the employee from his or her position."

Second and quite importantly, Perich's firing had nothing to do with religion. This
would be a very different case if Hosanna-Tabor had fired Perich because she was not
adhering to the faith or not adequately teaching the religion. But she lost her job
because of her medical condition and in retaliation for her considering suit under the
Americans with Disabilities Act. Although religious institutions need to be given
broad latitude in making religious choices - that is not what occurred in this case.

Finally, the Supreme Court fails to recognize the compelling government interest in
preventing employment discrimination. The underlying issue is how to balance
religious freedom against the social interest in equality. The difficult question is
where to draw the line. A Catholic Church, of course, can insist that a priest be
Catholic, but it should not be able to exclude non-Catholics from being secretaries or
janitors.

Chief Justice Roberts concluded his majority opinion by emphasizing the
narrowness of the holding: "The case before us is an employment discrimination suit
brought on behalf of a minister, challenging her church's decision to fire her. Today
we hold only that the ministerial exception bars such a suit." It would be deeply
unsettling if this narrow holding was seen as opening the door to a broader
exemption for religious institution from employment discrimination law or other
claims by their employees.

Previous Next

javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920316);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920316);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920316);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920316);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920316);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920316);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920316);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920317);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920317);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920317);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920317);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920317);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920317);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920317);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920301);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920301);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920301);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920301);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920301);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920302);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920302);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920302);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920302);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920302);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920302);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920308);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920308);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920308);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920308);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920308);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920308);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920309);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920309);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920309);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920309);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920310);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920310);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920310);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920310);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920310);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920310);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920310);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920311);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920311);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920311);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920311);
javascript:pnListName='pnStories';loadContent('DJStoryContent.cfm','NEWS','01/19/2012','mainContent1','News',920311);

	dailyjournal.com
	Daily Journal - California's Largest Legal News Provider


