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COLUMN ONE

A Sleeping
Lawyer and a
Ticket to Death
Row

m George McFarland is awaiting
execution in Texas. But his
lawyers didn’t mount much of a
defense, and the state that leads
the way in executions did little to
ensure that he was competently
represented.

By HENRY WEINSTEIN
TIMES LEGAL AFFAIRS WRITER

HOUSTON—When George McFarland
was accused of robbing and killing a
neighborhood grocery owner, he took
the advice of an acquaintance and hired
longtime criminal lawyer John E. Benn.
That may prove to be a fatal mistake.

Benn was 72 years old and had not
handled a capital murder trial for at least
19 years. Nor did he jump headlong into
the new case—he spent four hours
preparing for the 1992 trial. Benn did not
examine the crime scene, interviewed no
witnesses, prepared no motions, did not
request that any subpoenas be issued, re-
lied solely on what was in the
prosecutor’s file, and visited his client
only twice.

During the 17-day trial, Benn’s per-
formance took a turn for the worse: He
fell asleep.

"Benn slept during great portions of
the witness testimony," juror Mary Loui-
sa Jensen said in an affidavit five years
later. "It was so blatant and disgusting
that it was the subject of conversation
within the jury panel a couple of times."”

Months after the trial ended with a
conviction and death sentence, Benn was
asked at a court hearing about his snooz-
ing. "I'm 72 years old,"” he said. "I cus-
tomarily take a short nap in the after-
noon."

McFarland, now 39, is one of more
than 450 people on death row in Texas

and one of at least two with a lawyer
who dozed off during their trials.

McFarland’s writ of habeas corpus,
which challenges the constitutionality of
his conviction and sentence, is con-
sidered among the most significant pend-
ing in Texas because of the profound
questions it raises about the quality of le-
gal representation courts deem accept-
able for a defendant facing capital pun-
ishment.

Since Texas reinstated the death
penalty in 1977, the state has executed
224 people—137 while George W. Bush
has been governor—three times as many
as the next highest state, Virginia.

Although lawmakers in some states
are questioning the wisdom of the death
penalty and public support is declining
in opinion polls, Bush maintains that
everyone executed in Texas on his watch
was guilty and "had full access to the
courts.”

In the McFarland case—and
another—prosecutors acknowledge that
sleeping occurred but say that should not
bar the execution. Harris County
prosecutors insist McFarland had a fair
trial.

Critics of capital punishment vehe-
mently disagree.

"For poor people facing the death
penalty, this is what it means to be
represented by “the Dream Team,” " said
attorney Stephen B. Bright of Atlanta,
who specializes in capital appeals as
director of the Southern Center for Hu-
man Rights.

A Fateful Choice

In Texas, where there is no public
defender system for capital cases,
numerous defendants have been poorly
represented by unskilled lawyers, many
of whom were appointed by trial judges,
said Elisabeth Semel, who heads the
American Bar Assn.’s death penalty
representation project. Houston judges,
in particular, have had a reputation for
appointing lawyers who moved cases
along rapidly and often had greater loy-
alty to the jurists than to their clients.
Two lawyers, favored by certain judges
but widely criticized by leading legal ex-
perts, wound up with 10 and 12 clients

respectively on death row.

For that reason, McFarland decided
to hire a lawyer on his own. Clearly, he
made a poor choice, according to the tri-
al judge in the case, Doug Shaver, who
prosecuted 18 murder cases as an attor-
ney and has presided over dozens while
on the bench.

"I knew John Benn. I knew he
wasn’t competent,” Shaver said in a
courthouse interview in late June. The
judge said Benn had the appearance of
"a heavy drinker. . . . His clothes looked
like he slept in them. He was very red-
faced; he had protruding veins in his
nose and watery red eyes. ... I can’t im-
agine anyone hiring him for a serious
case."

So Shaver appointed a second
lawyer, Sandy Melamed, to assist Benn.

Melamed had never worked on a
capital case before and remained de-
ferential, even though he saw Benn’s
limitations.

"Because I perceived myself as
second chair to Benn, I felt T couldn’t
take responsibility for preparing the trial
strategy,” Melamed said years after the
trial.

Like Benn, Melamed never visited
the crime scene and he interviewed no
witnesses. Moreover, the two never
worked as a team. They did not hold
strategy sessions and, except in one in-
stance, didn’t decide in advance who
would cross-examine each prosecution
witness. Melamed said that since Benn
slept while a number of those witnesses
were on the stand, he wound up doing
much of the cross-examination himself.
According to their own testimony, the
two attorneys spent a total of 10 hours
preparing for a case in which a man’s
life was at stake.

The only division of labor the de-
fense lawyers agreed on before the trial
was that Benn would cross-examine the
key eyewitness and that he would be in
charge of the crucial punishment phase
in the event that McFarland was found
guilty.

The transcript shows that in Benn’s
brief cross-examination of the key wit-
ness, he did not ask her about a sharp
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difference between McFarland’s appear-
ance and her initial description of the
murderer. The day of the shooting, she
told police the suspect was 5 feet 7 to 5
feet 8, weighed 140 to 150 pounds and
had medium-brown skin. McFarland is 6
feet 1, weighs about 200 pounds and is
very dark-skinned.

In the punishment phase, where
lawyers ordinarily seek to paint a sym-
pathetic portrait of their client in an ef-
fort to avoid the death penalty, Benn
never arranged for any of McFarland’s
out-of-state  relatives—including  his
mother and his sisters—to testify on his
behalf. Moreover, Benn failed to take up
the offer of a lawyer who had previously
represented McFarland, and served as
best man at his wedding, to testify as a
character witness.

Melamed said he did the best he
could in a difficult situation. Indeed,
Melamed wound up handling most of the
jury selection—even though he had nev-
er before undertaken the sort of detailed
questioning required in a capital case.
And he handled virtually the entire pun-
ishment phase—something he had not
prepared for because Benn had said he
would do it.

McFarland’s current lawyers are
seeking a new trial through a writ of ha-
beas corpus—the historic method of
overturning an unconstitutional convic-
tion. Raising a bevy of issues, the new
lawyers say that a death sentence should
not be allowed to stand when it was the
result of a complete breakdown in the
adversarial process.

"Defense lawyers are not baby-
sitters; they are charged with an ethical,
moral and legal responsibility to assist
their clients by testing the prosecution’s
theories and evidence,” McFarland’s
current lawyers, Walter E. "Rusty"” Her-
man III and R. Paul Wickes, contend in
a brief pending in a Houston trial court.
"The death penalty should not be used to
punish an accused for the incompetence
of his lawyers.”

Melamed laments his role in the tri-
al and staunchly maintains that McFar-
land should not have received a death
sentence. "If someone says down the
line that I screwed the case up and
George should live, I will be the
second-happiest guy in the world behind
George."

Benn, now retired, responded, "No,
I never heard of the bum,"” when asked if
he remembered McFarland in a brief in-
terview at his home in a pleasant

Houston neighborhood. Asked if he re-
called sleeping during the trial, Benn re-
torted, "I've seen judges asleep on the
bench.”

Benn’s son, Markham Benn, said
his father, now 80, is in "the early stages
of Alzheimer’s disease. He doesn’t
remember anything.”

McFarland’s current lawyers filed
their brief more than three years ago.
Eric Kugler of the Harris County district
attorney’s office said he expects to file
the reply brief in late July or August.

Then a Harris County trial judge
will advise the Texas Court of Criminal
Appeals whether McFarland is entitled
to a new trial. If McFarland does not
prevail in state courts, his attorneys
would file a federal writ challenging the
constitutionality of his conviction and
sentence. No execution date has been
set.

Some of the contentions raised by
McFarland’s current attorneys were vi-
gorously challenged by prosecutors dur-
ing an initial appeal. The state’s Court of
Criminal Appeals, which rarely reverses
death sentences, upheld the verdict and
sentence 7-2 in 1996.

The court majority said, among oth-
er things, that it did not matter that
McFarland’s attorneys had not gone to
the crime scene, interviewed witnesses
or conferred with one another. The court
did not challenge the contention that
Benn slept during the trial but said
McFarland’s appellate lawyer provided
no detailed evidence of how often it hap-
pened. The majority said that if Benn
had been McFarland’s only attorney "we
might be inclined" to find that he was
denied counsel.

But the appeals court said that what-
ever Benn’s shortcomings, McFarland’s
appellate lawyer failed to show that
Melamed’s work was inadequate.
"Although we do not condone Benn’'s
behavior, viewing the totality of cir-
cumstances, appellant fails to make any
showing that he was not effectively
represented at trial by Melamed.”

At an earlier hearing seeking a new
trial, Melamed testified, among other
things, that he had hoped the jury might
take sympathy on McFarland because of
Benn’s "naps.” That prompted the ap-
peals court to opine that "Melamed’s de-
cision to allow Benn to sleep” could be
viewed "as a strategic move on his part.”

Not exactly, Melamed said in a re-
cent interview. He attempted, for a
while, to serve as a baby-sitter to Benn

in an effort to keep his co-counsel
awake. But Melamed said he eventually
abandoned the effort because he could
not keep an eye on Benn and concentrate
on testimony at the same time.

McFarland’s problems with attor-
neys did not end when the trial conclud-
ed. During the initial appeal, McFarland
was represented by Marcelyn Curry, an
inexperienced, state-appointed lawyer
doing her first capital appeal and
plagued by severe health problems, in-
cluding anemia, hepatitis A and B, and
dizzy spells, all of which caused her to
be frequently bedridden. Curry missed
three deadlines for filing the appeal and
was threatened with contempt.

She admitted in a court affidavit that
her papers were "incomplete.” Indeed,
the Texas Court of Criminal Appeals cit-
ed more than half a dozen inadequacies
in her brief, but still upheld the verdict.

Charles Baird, then a Texas Court of
Criminal Appeals judge, issued a sharp
dissent, saying McFarland was entitled
to a new trial. "I find the majority’s
suggestion that it was somehow reason-
able trial strategy for [McFarland’s] lead
counsel to take a ’short nap’ during the
trial utterly ridiculous,"” Baird wrote.

"The possibility of jury sympathy
can never be a reasonable alternative to
effective  representation,”  continued
Baird, who was later voted off the bench
in an election that focused on his death
penalty opinions. "A sleeping counsel is
unprepared to present evidence, to
cross-examine witnesses, and to present
any coordinated effort to evaluate evi-
dence and present a defense. In my
view, a sleeping attorney is no attorney
at all."

Given the lack of communication
between the two defense attorneys and
the fact that Melamed did little trial
preparation, his presence "did not excuse
or rehabilitate Benn’s incompetent
representation,” Baird wrote.

'I'm No Angel’

McFarland, who grew up in the
Bronx, has been in trouble with the law
for more than two decades.

He came to Texas to join the Job
Corps as a troubled teenager in 1978 and
was later convicted of armed robbery
and two misdemeanor thefts. At the time
of his murder indictment, he also was
facing charges on another robbery—in
which he allegedly brandished an Uzi—
and on separate gun possession charges.

"I'm no angel,” McFarland readily
volunteered in an interview at the prison
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where death row inmates are housed in
Livingston, 70 miles north of here.

Regardless, McFarland insists that
he did not kill grocer Kenneth Kwan and
that his trial was a mockery of what the
American legal system is supposed to
provide.

"There are no words to express the
pain, the anger, the frustration,” McFar-
land declared through a telephone while
seated in a bulletproof-glass-enclosed in-
terview cubicle.

McFarland said he was shocked
during jury selection to see Benn
slumbering and confronted him. He said
the attorney replied that he was just
listening with his eyes closed and he was
capable of making choices based on the
prospective jurors’ written answers to a
questionnaire.

McFarland said that he periodically
tried to awaken Benn by kicking his
chair. "When you have a juror looking
and your lawyer is sleeping, you're boil-
ing over but you don’t want to look too
agitated because of what people will
think."

Melamed said the courtroom bailiff,
David Hernandez, also kicked Benn’s
chair and tried to nudge him awake, but
eventually stopped.

"I expected John Benn to get up
there and not only question their lead
eyewitness but challenge every single
person who had something to say against
me. He just let it go by," McFarland la-
mented.

Capital cases often drag on for years
and frequently involve complicated is-
sues. But McFarland’s current lawyers
say there is nothing subtle about his si-
tuation.

"This is not a case about the arcane
niceties of death penalty law and pro-
cedure,” the lawyers contend in their
brief seeking a new trial. "There is no
physical evidence connecting McFarland
with the murder of Kenneth Kwan in
November of 1991. . . . No murder
weapon. No fingerprints. No forensic
evidence of any kind. The state’s case
was based on a dubious and uncorro-
borated identification of McFarland dur-
ing a police lineup that was conducted
outside the presence of McFarland’s
counsel, in direct contravention of the
6th Amendment right to counsel.”

During the prison interview, McFar-
land said he has chatted with Calvin J.
Burdine, the second death row inmate
currently seeking a new trial because his
now-deceased lawyer, Joe Frank

Cannon, slept through parts of his murd-
er trial.

McFarland said that he also knew
Carl Johnson, who was executed in 1995
after federal courts said he could not
even litigate the issue of Cannon sleep-
ing at his murder trial because the point
had not been raised carly enough in the
appellate process.

"He thought that issue would save
him," McFarland said ruefully.

Last year, a federal trial judge in
Houston ruled that Burdine was entitled
to a new trial because Cannon slept
through significant portions of his 1987
trial. "A sleeping counsel is equivalent to
no counsel at all,” wrote Judge David
Hittner, an appointee of President
Reagan.

The Texas attorney general’s office
has appealed, maintaining that the state
is still entitled to execute Burdine. The
state says that Burdine has failed to
demonstrate that Cannon’s performance
actually harmed his client.

Regardless of how a federal appel-
late court in New Orleans rules, the Bur-
dine case could go to the U.S. Supreme
Court, which has never directly decided
whether a criminal defendant is entitled
to a retrial if his attorney slept through
key portions of a trial.

In American jurisprudence, the is-
sue is hardly open and shut.

At one point during McFarland’s
trial—which lasted five days, including
sentencing, following 12 days of jury
selection—Houston  Chronicle court-
house reporter John Makeig asked Judge
Shaver about Benn repeatedly falling
asleep.

"The Constitution says everyone’s
entitled to the lawyer of their choice, and
Mr. Benn was their choice. The Consti-
tation doesn’t say the lawyer has to be
awake,"” Shaver responded.

A $27,000 Robbery

The murder that put McFarland on
death row occurred on Friday, Nov. 15,
1991, a cloudy but warm day in Hous-
ton.

The morning began like most for
Kenneth and Shirley Kwan. They left
home to open the C&Y Food Center,
which they had run for 17 years in
Houston’s low-income Trinity Gardens
neighborhood.

On Fridays, a lot of people cashed
checks at the modest store, just across
the road from a small waste management
company and a Baptist church. So Mr.
Kwan and security guard James L.

Powell went to the bank in Kwan’s van
and picked up $27,000 in cash. Powell
carried a shotgun.

When they returned to the grocery,
Kwan, carrying the money, got out on
the driver’s side. A man carrying a large
plastic bag rose from where he was sit-
ting outside a laundermat next door to
the market. He hurried by Kwan, headed
toward Powell. Kwan hastened his pace
toward the store.

The man pulled out a handgun, put
it to Powell’s head, and told him, "Drop
the gun. Drop the gun. If you don’t I'll
blow your goddamned brains out.”
Powell said he complied but heard two
shots fired at Kwan from behind him.

Nine months later, during
McFarland’s trial, Powell was asked if
he saw the man who had held the plastic
bag seated in the courtroom. "No, 1
don’t," he responded.

Carolyn Bartie, a regular C&Y cus-
tomer who had come to buy stamps,
turned out to be the key trial witness.
She was sitting in her car when Kwan
and Powell pulled up.

Bartie said that the man who had
been carrying the plastic bag fired at
Kwan and then directed another man,
wearing a ski mask, to enter the store
and get the moneybag Kwan was hold-
ing.

As Kwan lay dying inside the store,
the two perpetrators ran toward a wait-
ing car with the money and sped off.

Soon  thereafter, the police
recovered a stolen 1986 Chevrolet
Suburban several blocks away that they
believed had been used in the robbery.
No fingerprints were recovered from the
vehicle, and the gun was not found in it.

That day, Bartie told detectives that
everything happened so fast she did not
think that she could identify the man
with the plastic bag and the handgun, ac-
cording to police reports.

But a month later, Bartie, a data en-
try operator for the Houston Police
Department,  tentatively  identified
McFarland as that man from a Police
Department photo spread of six indivi-
duals. She subsequently picked him out
at a lineup and identified him at trial.

During his brief cross-examination,
Benn asked Bartie how she had been
able to identify McFarland more than a
month after she told police she couldn’t.
She responded that she simply had been
"scared” at the time.

But Benn neglected to ask Bartie
anything about the major discrepancies
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between McFarland’s appearance and
her initial description of the gunman.
Nor did the defense attorneys point out
the discrepancies in size and skin shade
during their closing arguments.

The other key witness at the trial
was McFarland’s 20-year-old nephew,
Craig A. Burks. Three days after the
murder, Burks called the Houston
"Crime Stoppers" line and told police he
had information on the case. He also
testified at a grand jury several months
before the trial.

The night of the murder, Burks
testified at trial, McFarland, driving a
new car and carrying a wad of bills, told
him and Burks’ uncle, Walter Burks, that
he had participated in a robbery at the
store. At one point in the testimony,
Craig Burks said McFarland told him he
"shot the dude, the Chinese guy.” But
when the prosecutor asked if McFarland
told him why he fired, Burks contradict-
ed himself, saying McFarland told him
that it was another man, Albert Harris,
who shot Kwan.

Melamed attempted to shake Burks
on cross-examination by repeatedly ask-
ing him about the fact that "Crime
Stoppers"” had paid him $900 for the tip.
He also pressed Burks about the fact that
he was offered a reduced sentence on an
aggravated robbery in return for his tes-
timony. Burks insisted that he was tel-
ling the truth.

Melamed did not question Burks on
his contradictory statements about who
fired the gun—which repeated the same
contradiction he had made in his grand
jury testimony.

Moreover, Melamed did not ask
Craig Burks about something that
McFarland’s new lawyers say may be
even more important: Walter Burks had
told the grand jury that McFarland had
not said he participated in the robbery-
murder.

Police never charged Harris, or
another man, Michael J. Clark, who
Craig Burks testified was the chief
planner of the robbery. Clark was the ac-
quaintance who recommended Benn to
McFarland, according to several attor-
neys in Houston.

The defense called no witnesses and
the jury deliberated only 80 minutes be-
fore convicting McFarland.

In the punishment phase, prosecu-
tors called 20 witnesses over a 3 1/2-
hour period in an effort to show that
McFarland, if allowed to live, posed a
continuing threat to society.

Only three witnesses were called by
McFarland’s attorneys, and they were on
the stand for all of 15 minutes.

A foreman at a paper factory where
McFarland was employed for three years
said he was a good, reliable worker. A
guard in the jail where McFarland was
housed for six months awaiting trial said
he had not gotten into any trouble during
that period. And McFarland’s wife, Pa-
tricia, told the jury that her husband had
always tried to take care of her and their
two sons, George Jr., 6, and Gregory, 4,
both of whom were in the courtroom.

There was no testimony from any
relatives about McFarland’s early life,
such as the fact his father left the family.
Nor was there any psychiatric testimony
about anything that might have contri-
buted to his becoming a criminal—
rudimentary things that experienced,
competent defense lawyers normally do
in such a case.

Melamed offered little more in his
closing argument than a summary of his
three witnesses and a plea for mercy. In
contrast, prosecutors Kate Dolan and
Ned Morris took one of the principal
weaknesses 1n their case and turned it
into an asset, saying that a lack of finger-
prints showed how clever McFarland
was. They also told the jury that there
was no doubt that McFarland represent-
ed a future danger to society, even in
prison. And Morris emphasized that at a
time "when his life is on the line,"
McFarland’s lawyers offered little miti-
gating testimony.

Juror Jensen found this particularly
troubling.

"I kept waiting for the defense to
put on some evidence that would provide
me with a reason not to vote on the spe-
cial issues in a way that the death penal-
ty would result,” Jensen said in an
affidavit  submitted as part of
McFarland’s writ of habeas corpus.

"The original vote was 9-3 for the
death penalty,” she said. But "the de-
fense never did present any meaningful
evidence and because of what the
prosecutor presented I felt I had no
choice but to vote for the death penalty.”

Attorney Richard Frankoff, who met
McFarland in 1984 and represented him
in two robbery cases, said he still is
pained at the fact that McFarland’s attor-
neys did not call on him to present miti-
gation testimony.

"Although McFarland has had trou-
bles with the law, I have developed a
genuine affection for the man," said

Frankoff, who was just elected president
of the Harris County Criminal Lawyers
Assn. "He struck me as a loving husband
and father."

Frankoff also submitted an affidavit
saying that after McFarland was arrested
on a 1984 robbery charge, he was inad-
vertently released by the authorities and
came to Frankoff’s office. "He wanted to
turn himself back in." Frankoff arranged
for McFarland to return to jail. Eventual-
ly, McFarland pleaded guilty and was
sentenced to a six-month term.

The day of his sentencing, McFar-
land and his longtime girlfriend Patricia
Burks were married in the judge’s
chambers with Frankoff serving as best
man.

"I believe his life is capable of being
redeemed. A jury should have heard that
during the punishment phase,” Frankoff
said.

A Better Legal Team

Through pure serendipity, McFar-
land now has far stronger legal represen-
tation.

After his conviction was upheld by
the Texas Court of Criminal Appeals in
1996, McFarland wrote a letter to his
cousin Ronald Collier, a New York en-
gineer, asking him to help find a new
lawyer to file a constitutional challenge.

Collier, who had been close to
McFarland since they were youths in the
Bronx, called George Kendall at the
NAACP Legal Defense and Educational
Fund in New York.

Besides handling a heavy caseload
himself, Kendall frequently recruits
lawyers from large firms to take on the
cumbersome task of preparing habeas
corpus writs, which require not only so-
phisticated legal work but also an in-
dependent investigation of the facts and
the trial record.

Conscientious lawyers often spend
hundreds of hours on such cases.

Kendall asked legal defense fund
board member Daniel L. Rabinowitz to
help in the search. Rabinowitz solicited
his friend and former partner, R. Paul
Wickes of New York’s venerable Shear-
man & Sterling, one of the nation’s larg-
est law firms with more than 800 attor-
neys, and a roster of blue chip clients in-
cluding Citicorp and Morgan Stanley.
Wickes, a veteran corporate lawyer who
in the late 1970s had served as chief of
staff to Vermont’'s Republican Gov.
Richard Srelling, agreed to review a
synopsis of the case.

"I threw it in my briefcase and 1
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took it home for the weekend with a lot
of other work,” Wickes said in a recent
interview.

What happened in McFarland’s case
troubled Wickes. But he said another
factor cemented his decision to represent
McFarland.

That weekend in early 1997, Wickes
said, he read a New Yorker article enti-
tled "Tinkering with Death" by U.S. 9th
Circuit Court of Appeals Judge Alex Ko-
zinski, whose chambers are in Pasadena.
In the article, Kozinski, who supports
capital punishment, offered a highly per-
sonal view of what it is like to have a
man’s life in his hands, including recol-
lections of how he awoke several times
one night wondering if an execution had
been carried out.

Several statements in the article
troubled Wickes. First off, Kozinski
wrote that "death cases are meticulously
litigated, first in state court and then in
federal court." Kozinski also accused "li-
beral colleagues” on the 9th Circuit of
tacitly acting in concert with lawyers en-
gaging in manipulation to get executions
postponed.

"I was sitting there and I am a big,
fancy New York lawyer and it’s been a
long time since anyone has called me a
liberal,"” Wickes said, "but I think death
is different.”

McFarland also has another lawyer
now because in recent years Texas has
begun appointing attorneys to handle the
state habeas corpus proceeding for peo-
ple convicted of capital murder.
McFarland’s local counsel is Walter E.
"Rusty" Herman III, of Humble, Texas,
a well-regarded criminal defense lawyer
and former federal prosecutor.

In addition, McFarland now has the
assistance of two Houston private inves-
tigators retained by Shearman & Ster-
ling. Wickes said the firm, which is
working for free, has incurred "hundreds
of thousands" of dollars in expenses.

In contrast, Shaver allotted only
$600 for an investigator. Melamed said
he was paid about $15,000. It is not clear
how much Benn was paid. McFarland
wouldn’t say and Benn does not
remember.

For McFarland to win a new trial,
he must overcome strong legal presump-
tion, based on a U.S. Supreme Court rul-
ing, that his lawyers were competent
under prevailing professional standards
and that the outcome of the original trial
was reliable.

Since the high court has set such a

difficult standard, there are numerous in-
stances in which dubious performances
by an attorney have nonetheless been
deemed acceptable. Indeed, in the Bur-
dine case, lawyers for the state of Texas
have reminded a federal appeals court
that there have been instances in which
appellate judges have not overturned
verdicts of trials in which attorneys were
drunk, had psychotic reactions or admit-
ted they were "totally unprepared."

On the other hand, without defining
the parameters, the Supreme Court in
another 1984 case said there are some
instances where a lawyer’s performance
has been so bad that it is inherently pre-
Jjudicial to the defendant’s case.

The high court has not ruled directly
on the issue of sleeping lawyers. But at
least two federal appeals courts have
held that if a lawyer sleeps through
significant portions of a case, such con-
duct is inherently prejudicial.

In the most recent case, in 1996, a
federal appeals court in New York
awarded a new trial to a man convicted
at a drug trial where his lawyer was fre-
quently asleep. "Effectiveness of counsel
depends in part on the ability to confer
with the client during trial on a continu-
ous basis, and the attorney must be
‘present and attentive’ in order to make
adequate cross-examination—a matter of
constitutional importance by virtue of
the 6th Amendment,” the appellate
judges wrote.

The Pain Continues

McFarland’s case could continue in
the courts for several more years.
Meanwhile, Shirley Kwan and her chil-
dren continue to suffer from the loss of
husband and father.

She sold the C&Y market and is
now living in suburban Houston with the
youngest of her three children. The other
two are in college. "It’s hard,” says
Kwan.

In fact, she says, it’s very hard. "It
will stay with me all my life. Nothing
can change that."

Judge Shaver, for his part, said he
wishes that he had done two things dif-
ferently during the trial: given the de-
fense more than the $600 he allotted for
the investigator and appointed a lawyer
to assist Benn who actually had experi-
ence in death penalty cases.

"It would have looked better if there
was a lawyer with more death penalty
experience,” Shaver volunteered, even
though he said that he had seen worse
defense teams in a capital trial.

"It’s not always what it is,"” said the
judge, who is semiretired. "It’s how it
appears.”

McFarland spends 23 hours a day in
a 6-by-10-foot cell, passing time reading
romance novels and listening to a reli-
gious radio station because "you feel like
you have company in the cell.”

McFarland says he has "a little more
hope" now because of his new lawyers.
But he does not predict that he will be
freed any time soon. "When I look at
Doug Shaver and the judges from the
Court of Criminal Appeals and the
governor of Texas, no one seems to up-
hold the law, no one seems to represent
the Constitution."

While McFarland was speaking,
during a prison media day in June, re-
porters from various other news organi-
zations were interviewing four other
death row inmates nearby. Three have
since been executed.
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George McFarland sits on death row in
Texas for a 1991 murder that he says he
didn’t commit.
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A photo taken by Houston police shows
the scene of the fatal 1991 shooting of
grocer Kenneth Kwan, who was robbed
of $27,000 outside his store.
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Attorney R. Paul Wickes, a member of
McFarland’s current legal team handling
his appeal, argued in a brief that "the
death penalty should not be used to pun-
ish an accused for the incompetence of
his lawyers."
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Judge Doug Shaver said he knew John
Benn was incompetent, so he named a
second lawyer to help.
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