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Walking around Denver, Colorado or leafing through the Wall Street Journal, it
would be easy to forget federal law still criminalizes the distribution,® manufacture,? and
even simple possession of marijuana.® State-legal marijuana stores openly sell millions
of dollars worth of marijuana in Colorado,* seemingly unconcerned by the lengthy
federal sentences their operators are risking.®> Meanwhile, angel investors pump money
into marijuana ventures like Eaze, a “high-tech pot-delivery service”®—or, in the eyes of
federal drug laws, a sophisticated conspiracy to illegally distribute a controlled substance.
Despite the proliferation of state-legal marijuana businesses, the drug’s status under
federal law is the same now as it was in 1970, when the federal Controlled Substances
Act went into effect.

The disconnect between the letter of federal law and the emerging marijuana
industry is, in large part, the result of an August 2013 Department of Justice (DOJ)
memo, advising federal prosecutors not to interfere with state marijuana legalization
laws.” The memo cautions that it “is intended solely as a guide to the exercise of
investigative and prosecutorial discretion” and does not give state-compliant marijuana
operators any legally enforceable rights or protection.® But enough marijuana operators
have put their confidence in the DOJ’s non-binding guidance that it has proven to be a
relatively effective short-term answer to the state-federal marijuana conflict, at least so
far. With marijuana businesses operating openly, it is fair to ask whether the state-federal
marijuana conflict has already been solved. Does Congress really need to change federal
law or can federal prohibition and state legalization comfortably co-exist through an
executive non-enforcement policy?

Though the DOJ’s marijuana non-enforcement policy could continue indefinitely,
it is not a long-term solution for several reasons. First, prosecutorial guidance is just that,
guidance. A new Attorney General could decide to change the policy.® And, even while
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the policy is in place, a disobedient federal prosecutor could simply ignore it.X° If that
happens, the people investing in marijuana delivery startups today could be facing federal
drug charges tomorrow. Because their actions violate existing federal law, there would
be no ex post facto bar to prosecuting marijuana business operators for conduct they
undertook while the non-enforcement prosecutorial guidance was in effect. As a result,
every Colorado marijuana business owner who employs an armed security guard could
wind up serving an effective life sentence in federal prison! when a new President is
sworn into office in January 2017, even if they closed their doors in November 2016.
Second, even if the DOJ’s nonenforcement policy could reliably shield marijuana
businesses from federal criminal prosecution, it does not solve the conflict between
federal prohibition and state legalization entirely. As Erwin Chemerinsky, Jolene Foran,
Allen Hopper, and Sam Kamin explain in their recent article, Cooperative Federalism
and Marijuana Regulation, there are a number of “substantial obstacles to businesses and
adults seeking to implement and avail themselves of new state laws authorizing
marijuana distribution and use” that cannot be solved by prosecutorial discretion alone.*2
These obstacles include access to banks who are far less likely to be persuaded by
advisory guidance, access to attorneys who may face ethics charges for facilitating
federally illegal drug operations,®* a “crippling” federal tax penalty for marijuana
businesses,* and risks to users in the form of potential adverse employment, probation
and parole, and family law consequences.'® Federal prohibition also leaves marijuana
businesses with a great deal of uncertainty when it comes to intellectual property rights,
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the availability of insurance, and even the enforceability standard business contracts.!’
While it is possible some of these hurdles can be overcome in whole or in part without
legislative action, others are almost certain to remain.

For these reasons, although the DOJ’s nonenforcement policy may work as a
temporary fix, legislators should not view it as a long-term solution. Of course, it is also
possible for the executive to change marijuana’s status under federal law even without
congressional action by administratively reclassifying marijuana under the Controlled
Substances Act. Under the CSA, drugs are divided into five “schedules” based on their
potential for abuse, medicinal value, and addictiveness.'® The DEA has the power to add
new a substance to the schedules, move a substance between schedules, or remove a
currently scheduled substance entirely.'® Ever since the CSA was passed in 1970,
marijuana advocates have argued the drug is improperly categorized in Schedule I, the
strictest category for drugs with a high abuse potential and no currently accepted medical
use.? In 2011 the governors of Rhode Island and Washington called for rescheduling
and even suggested that the move could harmonize state and federal marijuana laws.?

Whatever the merits of rescheduling, it would not fix the state-federal conflict
over marijuana. As an initial matter, so long as marijuana is scheduled, it would be
illegal to sell the drug for recreational use—even Schedule V substances can only be sold
for medicinal use.??> Though the CSA does permit the de-scheduling of drugs, marijuana
is exceedingly unlikely to ever qualify for complete removal under the scheduling
criteria.?® Even if it could, the CSA requires scheduling decisions to meet U.S. treaty
obligations, regardless of the criteria.?* As a result the DEA could not remove marijuana
from the CSA without a change in the international drug treaties and, very likely, could
not move it any lower than Schedule 11.?° Rescheduling marijuana might ameliorate the
conflict between federal and state medical marijuana laws. But even for state medical
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marijuana laws, federal rescheduling would raise as many questions as answers. This is
because state medical marijuana regimes are far more expansive than federal oversight
for Schedule 11 and 111 drugs. Indeed, because marijuana does not have FDA approval, it
is unclear that marijuana could actually be marketed as a medicine at all even if it were
rescheduled.?®

Of course, not everyone would like to see the federal government accommodate
state marijuana reforms. Those who favor marijuana prohibition might be inclined to
leave the federal prohibition of marijuana in place (though polling indicates substantial
support for deferring to states, even among legalization opponents.)?” If federal
marijuana prohibition had been successful at blocking state medical and recreational
marijuana laws, federal marijuana prohibition might be a viable long-term option. The
trouble for would-be supporters of the status quo is that federal marijuana prohibition has
proven itself incapable of stopping state legalization laws.?

Between 1996 and 2008, the federal government unambiguously opposed state
medical marijuana laws and fought hard to block their implementation.?® Even as
recently as late-2012, a state-legal Montana medical marijuana provider was convicted of
federal charges carrying eight decades of mandatory federal prison time in late-2012.%°
Despite their best efforts, however, federal drug enforcement officials were not able to
stop states from passing and implementing medical marijuana laws. To be sure,
vigorously enforced federal marijuana prohibition made life more difficult for state-legal
marijuana operators, with an unlucky few now serving federal prison sentences. But
because the federal government depends almost entirely on state law enforcement
resources to enforce drug prohibition laws, it did not have the resources to deter medical
marijuana businesses from openly operating.®* As a result, federal marijuana prohibition
enforcement efforts served mostly to make state medical marijuana laws less well
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controlled than they otherwise might have been.®? Though the Supremacy Clause might
give a glimmer of hope to federal marijuana prohibition, so far courts have largely
rejected the argument that federal law preempts state marijuana laws.®® Unless that
changes, whatever one thinks about the merits of state legalization, federal law is
powerless to stop it. Nearly two decades of experience point to the almost inescapable
conclusion that so long as states continue to pass marijuana legalization laws, nationwide
federal prohibition is not a realistic policy option. Perhaps more than anything else, this
fact is what makes federal marijuana reform inevitable.
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