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Criminal
Riverside judge dismisses rare murder

charges against detox center

A Riverside judge dismissed key parts of the
 Attorney General's rare
second-degree murder
 case against a detox center Friday.

California Supreme Court
Prosecutors cannot pursue new criminal

charges based on same facts, high court
 rules

Criminal defendants are shielded from facing
 charges brought under different sections of the
 state penal code, the state Supreme Court ruled
 Thursday.

Firm Watch
On The Move

A weekly roundup of lateral attorney moves, law
 firm office openings
and partner promotions from
 around California

Obituaries
Judge Robert A. Knox, 1927 - 2016

Judge Robert A. Knox, who passed away last week,
 is remembered by his peers and family as a down-
to-earth, knowledgeable judge. He presided in
 Orange County from 1976 to 1994.

U.S. Court of Appeals for the 9th Circuit
9th Circuit declines to rehear 'Dancing

Baby' case

The court amended its opinion to define how the
 ruling affects automated copyright-flagging tools.

Litigation
OC courthouse brawl prompts recusal
 request

A defendant asked for the Orange County district
 attorney's office to be disqualified under the
 "outrageous government conduct" doctrine.
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Garland is no sure bet on overturning
 Citizens United

Would
a U.S. Supreme Court
 Justice Merrick Garland be the
 crucial fifth vote to overturn the
 Supreme Court's controversial
 2010 decision in Citizens
 United,
the case which led the
 way to Super PACs and a bigger
 role for the wealthy in politics?
 Would he strongly protect
 voting rights?

My view of Judge Garland's record as a judge on the United States Court of Appeals
 for the D.C. Circuit is that he would be moderately liberal on many election law issues.
 The big question, however, is how far he would
be willing to go in overturning or
 greatly extending precedent. On that, the jury is still out.

Campaign finance

We should not read too much into Garland's vote in the SpeechNow v. Federal
 Election Commission (2010) case, which established Super PACs. That unanimous
 ruling was essentially compelled by the Supreme Court's Citizens United decision. Far
 more important in this area are Wagner v. FEC (2015), a case upholding the ban on
 government contractors making campaign contributions to federal candidates, and
 National Association of Manufacturers v. Taylor (2009) (NAM), a case upholding
 disclosure provisions relative to lobbyists.

Wagner
was a majority en banc decision, meaning liberals and conservatives signed
 on to the opinion, so the result was not all that controversial. But the way that Garland
 wrote the decision indicates that he accepts Congress' role in crafting reasonable
 campaign finance regulations aimed
at protecting government interests. Garland could
 have been more reluctant, noting that Supreme Court cases like Citizens United and
 McCutcheon v. FEC
(2014) may undermine the constitutionality of total bans on

contributions by any class of contributors. But he wasn't. Rather, Garland wrote a full-
throated endorsement of the ban on contractor contributions. This reads as an opinion
 of a judge who believes in reasonable regulation. The same is to be said for his NAM

decision, which is not reluctant to uphold disclosure requirements in the face of
 unsubstantiated claims of harassment. Garland also signed a 2008 decision, Shays v.
 FEC, which required the FEC to craft tougher regulations to implement the 2002
 Bipartisan Campaign Reform Act, commonly known as the "McCain-Feingold"
 campaign finance law.

The harder question is what Garland would do if faced with the opportunity to
 overturn Citizens United. I have little doubt he would have dissented in Citizens
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Constitutional Law
Garland is no sure bet on overturning
 Citizens United

Would a U.S. Supreme Court Justice Merrick
 Garland be the crucial fifth vote to overturn the
 Supreme Court's controversial 2010 decision that
 led the way to Super PACs and a bigger role for the
 wealthy in politics? By Richard L. Hasen

International
Justices to consider the reach of RICO

On Monday, the U.S. Supreme Court is set to hear
 argument in a case that asks whether the federal
 Racketeer Influenced and Corrupt Organizations
 Act applies extraterritorially. By Robert P.
 Reznick

Environmental
A new basis for CERCLA liability?

The 9th Circuit has scheduled oral argument for
 April 6 to consider a
novel legal theory under
 CERCLA in a case filed over a decade ago. By
 Christopher Smith

Litigation
The use of undisclosed experts on summary
 judgment

A Court of Appeal recently held that a trial court
 properly excluded
a plaintiff's expert declarations
 on summary judgment where the plaintiff had not
 participated in the exchange of expert
 information. By
Melissa R. McCormick

Judges and Judiciary
MCLE: Doubting mental competence

Earn MCLE credit while reviewing the law
 regarding a court declaring
a doubt as to a
 criminal defendant's mental competence. By
 Garrett L. Wong
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Administrative/Regulatory
More federal agencies enforcing privacy

regulations, creating a crowded field

The avenues through which companies can be
 penalized for inadequate cybersecurity or privacy
 protections for users are expanding rapidly as

more regulatory agencies wade into the fray.

 United.
But the question is one of stare decisis now. Would he be willing to overturn
 such a case, just a few years after the controversial ruling? My guess is that this would
 be a struggle for him, less about the merits
of the case and more about the proper role
 of the justice on a court that is ideologically and politically divided.

Voting rights

Garland has not decided many voting rights cases, but an important one is Florida v.
 U.S.
(2012). The question was whether Florida, which was partially covered by the
 Voting Rights Act, was entitled to preclearance for its cutbacks in early voting. Garland
 sat on a three-judge district court that issued
a per curiam opinion, so we do not know
 if he was an author, but I suspect he had a big hand in crafting the opinion. The judges
 said Florida's cutbacks in early voting violated the Voting Rights Act because Florida
 could not show that the changes would not make minority voters worse off. The court
 essentially told Florida it had to keep the same number of hours of early voting as it
 had offered before to get preclearance. The court approved other changes to Florida
 election law, finding they would not make minority voters worse off. The Supreme
 Court
eliminated preclearance the next year in the Shelby County v. Holder
case, so
 this precise holding no longer has direct relevance. Nonetheless, the tone of this
 opinion is one who takes seriously the need of courts to protect voting rights.

Garland seems much less likely to go out on a limb, however. He was in a majority in
 a 2-1 per curiam case, Adams v. Clinton
(2000), rejecting D.C. residents' attempts to
 get courts to declare they have the right to representation in Congress. This case left
 the question of D.C. representation to the political process. The dissenter read the
 Constitution to require D.C. representation in Congress. (The Supreme Court affirmed
 Garland's position.)

Political Parties

Garland does not seem overly protective of third-party voting rights, deciding in
 Libertarian Party v. D.C. Board of Elections (2012)
that a third party had no right to
 have the number of write-ins tallied
for its candidates. But the liberal justices on the
 court have not always been great protectors of third-party rights, and I do not expect

that to change on this issue no matter who replaces Antonin Scalia.

Perhaps more interesting is Garland's opinion in LaRouche v. Fowler
(1998). The
 case involved various challenges that fringe candidate Lyndon LaRouche brought
 against the Democratic National Committee for how it conducted its convention. Much
 of the opinion deals with whether political parties are subject to preclearance under the
 (now-moribund) Section 5 of the Voting Rights Act. But in the latter part of the

opinion, Garland addressed constitutional claims against the Democratic party, and
 specifically whether the delegate rules at a convention are subject to judicial review.
 The opinion was careful and thoughtful, balancing the hybrid nature of political parties
 as state actors and as private actors entitled to First Amendment rights. Ultimately he
 sided with the party's rights to decide its own nominees.

If confirmed,
a Justice Garland could be reviewing Republican candidate Trump's
 legal
claims against the Republican National Committee, and the views Garland
 expressed in LaRouche suggest he would side with the party over the complaints of a
 candidate about the party's rules.

Conclusion

Judge
Garland, more than anything else, appears to be a thoughtful and scholarly
 judge who takes serious claims seriously and who shows liberal, but not radically
 liberal, leanings in election law cases. Whether he would pass a Bernie Sanders or
 Hillary Clinton litmus test to
overturn Citizens United is highly doubtful. If faced with
 the
chance, he could well become a bold justice; who knows? His record of caution and
 incrementalism says that would be no sure bet.

Richard L. Hasen is
Chancellor's Professor of Law and Political Science at UC
 Irvine School
of Law. An earlier version of this article appeared on Election Law

Blog.
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It was somewhat of a surprise last week when Thomas wrote only for
 himself in the McCutcheon campaign finance case. By Richard L. Hasen

Related rulings

McCutcheon v. Federal Election Commission
Aggregate limits on political contributions, which limit how much money
 individuals may contribute to campaigns during election cycles, violate First
 Amendment.

Citizens United v. Federal Election Commission
Government prohibition of expenditures by corporations violates First Amendment
 right to free speech.
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