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its constitutional responsibilities. In fact, such a long delay in the confirmation of a
Supreme Court justice is unprecedented in American history.

It is too soon to know what will happen when Obama makes his nomination for
Justice Scalia's replacement. The Democrats need to get four Republicans to cross
party lines to have a majority to confirm a nominee. Might four Republicans from
swing states who are facing re-election in November be willing to do so depending on
the nominee? Might they be able to pressure the Republican leadership for a vote? Or
even if this happens will more conservative Republicans filibuster? All of this is
impossible to know until a nomination is made.

Itis likely that even if Obama nominates someone quickly the confirmation process
will take a few months. It means that this term the Supreme Court will function with
only eight justices. In fact, for any case already argued and voted upon, Scalia's vote
will not count. A justice must be on the bench at the time of decision for his or her vote
to count. This means that there likely will be a number of cases with a 4-4 split.

The Supreme Court then will face a choice to either affirm by an evenly divided court
or to put the case over for argument next term. The latter has happened in many
landmark cases. Brown v. Board of Education, Roe v. Wade, and Citizens United v.
Federal Election Commission all were argued and then put over and reargued the next
term.

Fisher v. University of Texas, the affirmative e action case, poses a particularly
interesting challenge for the court. Justice Kagan is recused from participating because
she was involved in the case while solicitor general of the United States. Without
Scalia, there is the possibility of a 4-3 decision. Would the court want to hand down a
major ruling with only seven justices participating?

The longest lasting legacy of any president is who he or she puts on the Supreme
Court. Antonin Scalia served 30 years and certainly was everything that the president
who nominated him, Ronald Reagan, could have hoped for and wanted. President
Obama should pick someone that 30 years from now he can look back on with
satisfaction and pride. This is an opportunity that he must not squander.

Erwin Chemerinsky is dean and distinguished professor of law, Raymond Pryke
Professor of First Amendment Law, University of California, Irvine School of Law.
He is the author of "The Case Against the Supreme Court" (Viking 2014).
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