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A broader injunction barring all similar statements would be unconstitutionally
overbroad, he wrote. It would forbid speech before determining whether it is in fact
defamatory or require courts to be "perpetual censors," endlessly weighing in on
whether speech is sufficiently similar to the enjoined speech.

As a federal judge, Pregerson is not bound by state court precedent, said Scheer at
the First Amendment Coalition.

"The judge is basically exercising his prerogative as a judge in federal court to
fundamentally disagree with and disregard the decision by the California Supreme
Court," he said. "If this case were in superior court in California, you wouldn't get this
result.”

Douglas E. Mirell, a partner at Loeb & Loeb LLP who deals with First Amendment
issues, called the decision "audacious but appropriate.”

"The U.S. Supreme Court has never opined that a permanent injunction on
defamatory speech is constitutional,” he said. The question came before the U.S.
Supreme Court in Tory v. Cochran, in which famed lawyer Johnnie L. Cochran Jr.
sued a former client for libel. After Cochran's death in 2005, however, justices
decided the case on a separate issue. Tory et al. v. Cochran, 544 U.S. 734 (2005).

"I think this is an invitation by him to the Supreme Court to actually decide the
issue,” Mirell added, but "whether this is a decision that Oakley chooses to take up to
the U.S. Supreme court is another question."

An Oakley attorney, Gregory K. Nelson of Weeks, Kaufman, Nelson & Johnson, said
his clients "have not decided whether or not to pursue any appealable avenues at this
point," declining to comment further.

As a matter of law, said Thomas Jefferson School of Law Professor Marybeth
Herald, Pregerson's was the right decision.

"l think it was more the California Supreme Court that was off-base, and the
district court's opinion really does bring it back to traditional First Amendment
jurisprudence," Herald said.

In a separate order, Pregerson limited other kinds of conduct by McWilliams,
approving an injunction enjoining him from initiating contact with or impersonating
Oakley personnel and barring him from establishing an email account or domain
name explicitly referencing the plaintiffs.

McWilliams could not be reached for comment Thursday. He is representing
himself in the action, and, according to court documents, claims he is living overseas.

Next

they want to join in on the estate's revised
partnership compensation agreement and avoid
potential clawback lawsuits.

Labor/Employment

Background checks not always front-and-
center in the hiring process

Employment lawyers wonder why some large
companies fail to engage in thorough background
checks of senior company officers when such
checks are becoming cheaper and easier to do.

Law Practice

Irell & Manella LLP sponsors first endowed
chair for Public Counsel

Irell & Manella LLP has established the first-ever
endowed chair for pro bono law firm Public
Counsel, the firm announced Thursday.

Corporate

Getting rid of the boilerplate
confidentiality agreement

In light of recent court decisions, mergers &
acquisitions lawyers need to take a closer look at
their confidentiality agreements and do away with
boilerplate contracts. By Richard Climan and
Keith Flaum of Weil, Gotsham & Manges LLP

™ VIDEO

Letter to the Editor

Navigating the 'guideposts’

A defendant's wealth has always been an essential
consideration in imposing punitive damages
under California law. By James L. Oberman

Zoning, Planning and Use
‘Grandfathered-in,' and other costly
misconceptions about real estate

The term "Grandfather Clause" has been applied
to laws that allow application of an old rule to an
existing situation, while a new rule applies to all
future situations. By Ellia Thompson of CA
Land Use Professionals LLP

Alternative Dispute Resolution
Mediation is the message

Regardless of where the fault lies, if ever there
was an argument for mediation, then surely the
McCourt case must have been a prime example.
By Paul Tweed of JAMS International

Preparing clients for mediation: the big 10
issues

It's surprising how many times | encounter clients
in mediation who have no clue about the process
and are completely unprepared to participate in a
constructive and meaningful way. By Robert
Mann of ADR Services

Education

Educating all of our children

The Government Accountability Office just issued
a report that demonstrated that children with
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